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“Special Protection”“Special Protection”
WatersWaters



IMPORTANT  POINT  #1:

WETLANDS 
can be Special Protection Waterscan be Special Protection Waters 

Special Protection Waters = Streams + WetlandsSpecial Protection Waters =   Streams + Wetlands



IMPORTANT  POINT  #2:

“Exceptional “EVp
Value 

Wetland”

EV      
Water”=

Wetland
(Chapter 105)

(Chapter 93)



Pennsylvania Constitutiony
Article 1 (Declaration of Rights) 

Section 27Section 27

The people have a right to clean air, pure 
t d t th ti f th t lwater, and to the preservation of the natural, 

scenic, historic and esthetic values of the 
environment Pennsylvania's public naturalenvironment.  Pennsylvania s public natural 

resources are the common property of all the 
people, including generations yet to come.  As p p , g g y

trustee of these resources, the 
Commonwealth shall conserve and maintain 

them for the benefit of all the people.



PA LAWSPA  LAWS

THE CLEAN STREAMS LAW
Act of 1937

THE DAM SAFETY AND 
ENCROACHMENTS ACTENCROACHMENTS ACT

Nov. 26, 1978



THE CLEAN STREAMS LAW
Act of 1937,  P.L. 1987,  No. 394 

 Preserve and improve the purity of the  
waters of the Commonwealth for the protection of 
public health animal and aquatic life and for industrialpublic health, animal and aquatic life, and for industrial 
consumption, and recreation

 P id t ti f t l d Provide protection of water supply and 
water quality

 Provide additional remedies for abating 
pollution of waters





THE DAM SAFETY ANDTHE DAM SAFETY AND 
ENCROACHMENTS ACT
1978 N 26 P L 1375 N 3251978, Nov. 26, P.L. 1375, No. 325

Water Obstructions

Encroachments

in streams, ponds, lakes, wetlands, etc.



WETLANDSWETLANDS

Important Natural Resources

Worthy of Protection



WETLAND 
FUNCTIONS & VALUES

• Flood Control• Flood Control
• Groundwater/aquifer recharge
• Maintain streamflowMaintain streamflow
• Sediment removal/stabilization
• Wildlife habitat/breeding (incl. endangered species)
• Nutrient and pollutant removal/transformation
• Carbon transformation

A h i• Aesthetics
• Recreation



LAWSLAWS

REGULATIONSREGULATIONS



PA REGULATIONSPA  REGULATIONS

CHAPTER 93:
WATER QUALITY STANDARDS

CHAPTER 105: 
DAM SAFETY AND WATERWAY 

MANAGEMENT



PA REGULATIONSPA  REGULATIONS

CHAPTER 105:

DAM SAFETY AND S
WATERWAY 

MANAGEMENT



REGULATES:

Dams

ReservoirsReservoirs

Water Obstructions

E h tEncroachments

inin
Waters of the Commonwealth

Watercourses
Streams
Wetlands

FloodwaysFloodways



Chapter 105Chapter 105 

P it PPermit Program
General Permits

Individual Permits



PA  REGULATIONS

CHAPTER 93CHAPTER 93:

WATER QUALITY 
STANDARDSSTANDARDS



§ 93.2

Scope

(a) This chapter sets forth 
water quality standards 

for 
surface waters of this

Commonwealth including wetlandsCommonwealth, including wetlands.



PROTECTED USES § 93.3PROTECTED  USES
Aquatic Life
• Warm Water Fishes (WWF)Warm Water Fishes (WWF)
• Cold Water Fishes (CWF)
• Trout Stocking (TSF)
• Migratory Fishes (MF)g y ( )

Water Supply
• Potable Water Supply (PWS)

R tiRecreation
• Water Contact Sports (WC)

Fish Consumption
• Fishing (F) 

Special Protection
E ceptional Val e Waters (EV)• Exceptional Value Waters  (EV)

• High Quality Waters  (HQ)



SPECIAL PROTECTION
WATERS in PAWATERS in PA

EV Exceptional Value   =     4%

HQ High Quality            =   27%



Special Protection Waters 
in Schuylkill River Basin



§ 93.4b

Qualifying 
as

Hi h Q litHigh Quality
oror

Exceptional Value p
Waters



Q lif i
§ 93.4b 

Qualifying as a

HIGH QUALITY WaterHIGH  QUALITY  Water

A surface water that meets certain 

CHEMISTRY conditions 

or 

BIOLOGY conditionsBIOLOGY conditions 



(1) Chemistry:
§ 93.4b

(i) The water has long-term water quality, based on              at 
least 1 year of data, which exceeds levels necessary to support the 
propagation of fish, shellfish and wildlife and recreation in and on the 
water by being better than the water quality criteria in § 93.7 at 
least 99% of the time for the following parameters:

dissolved oxygen aluminumdissolved oxygen aluminum

iron dissolved nickel

dissolved copper dissolved cadmium

temperature pH

dissolved arsenic ammonia nitrogen

dissolved lead dissolved zinc

(ii) The Department may consider additional chemical and 
toxicity information, which characterizes or indicates the quality of a 
water, in making its determination.



(2) Biology: § 93.4b
One or more of the following shall exist:One or more of the following shall exist:

(i) Biological assessment qualifier.

(A) The surface water supports a high quality aquatic community based upon ( ) pp g q y q y p
information gathered using the Rapid Bioassessment Protocols for Use in 
Streams and Rivers: Benthic Macroinvertebrates and Fish, Plafkin, et al.  The 
surface water is compared to a reference stream or watershed, and an integrated 
benthic macroinvertebrate score of at least 83% shall be attained by thebenthic macroinvertebrate score of at least 83% shall be attained by the 
referenced stream or watershed.

(B) The surface water supports a high quality aquatic community based upon 
information gathered using other widely accepted and published peer-reviewedinformation gathered using other widely accepted and published peer-reviewed 
biological assessment procedures that the Department may approve to determine 
the condition of the aquatic community of a surface water.

(C) The Department may consider additional biological information which(C) The Department may consider additional biological information which 
characterizes or indicates the quality of a water in making its determination.

(ii) Class A wild trout stream qualifier. The surface water has been 
designated a Class A wild trout stream by the Fish and Boat Commission following 
public notice and comment.



§ 93.4b

Qualifying as an

EXCEPTIONAL VALUE
Water

A surface water that meets 

either of 2 criteria:



(1) The water qualifies as “HQ” and

Qualifying as EV: § 93.4b

(1) The water qualifies as HQ   and
meets one or more of the following:

(i) Th i l d i N i l Wildlif R f S(i) The water is located in a National Wildlife Refuge or a State 
Game propagation and protection area.

(ii) The water is located in a designated State Park or State Forest ( ) g
natural area, National Natural Landmark, Federal or State Wild 
River, Federal Wilderness Area, or National Recreational Area.

(iii) The water is an outstanding National State regional or local(iii) The water is an outstanding National, State, regional or local 
resource water.

(iv) The water is a surface water of exceptional recreational 
i ifisignificance.

(v) The water achieves a benthic macroinvertebrate score of           
at least 92% using the Rapid Bioassessment Protocols .

(vi) The water is designated as a ‘‘wilderness trout stream’’ by the 
Fish and Boat Commission .



Qualifying as EV: § 93.4b

OR

(2) The water is a 

“surface water of exceptional 

ecological significance”



Chapter 93 
Definition:

“Surface water of 
exceptional ecological significance”

Definition:

exceptional ecological significance

A surface water which is important, unique or sensitive 
l i ll b t h t lit d becologically, but whose water quality as measured by 

traditional parameters (for example, chemical, physical          
or biological) may not be particularly high, or whose   g ) y p y g
character cannot be adequately described by these 
parameters.   These waters include:

(i) Thermal springs.
(ii) Wetlands which are exceptional value wetlands     

under § 105 17(1)under § 105.17(1)



“Exceptional Value 
wetland” per Chapter 105wetland  per Chapter 105

“Surface Water of Exceptional 
Ecological Significance”  per Chapter 93

EV WATEREV  WATER





Special Protection Designation 

DOES NOT MEAN

x No Developmentx   No Development
x   No Permits

INSTEAD:INSTEAD:

 More rigorous DEP reviewg

 More stringent requirements

to protect water quality



THAT’S THETHAT’S THE 
THEORYTHEORY

“Now for the“Now for the 
rest of the story”f y

(to quote Paul Harvey)



General PermitsGeneral Permits
 Registered/Acknowledged

 No Technical Review No Technical Review

 Honor system

 No Public Notice in PA Bulletin

 Some not allowed in EV Waters

 Most are allowed in HQ Waters Most are allowed in HQ Waters



Headwaters ExemptionHeadwaters Exemption
§ 105 12 Waiver of permit requirements§ 105.12. Waiver of permit requirements.

The requirements for a permit are waived for 
the following structures or activities:g

A water obstructionA water obstruction
in a stream or floodway              
with a drainage area of

100 l § 105 12(a)2100 acres or less.A dike, bridge, 
culvert, wall, 
wingwall, fill, 
pier, wharf, 

§ 105.12(a)2

embankment,
abutment, or 

other structure
(does not apply to wetlands, but 

DOES apply to EV and HQ waters)



HEADWATER STREAMSHEADWATER STREAMS 
ARE CRUCIAL



“We know from 
local/regional 

studies that small,
or headwater, 

t kstreams make up 
at least 80 

percent
of the nation’sof the nation s 

stream network.”

September 2003September 2003

24 pages



“UnfortunatelyUnfortunately, 
current regulations 

do not provide p
adequate protection 
for these important 

bresources because
they have not been 
updated to reflectupdated to reflect 
the findings from 
current scientific 

research.”

20 pages

2008



100-acre100 acre 
watersheds 

in white

Area inside 
purple line =purple line = 
18 square 

miles

Franklin Township  
Greene County PA



SPECIAL TREATMENTSPECIAL TREATMENT
(NOT SPECIAL PROTECTION)(NOT SPECIAL PROTECTION)

FOR FOSSIL 
FUEL 

EXTRACTIONEXTRACTION



Ch t 105Chapter 105 
regulates 

“encroachments”

Encroachment:
A structure or activity which 

changes, expands, or 
diminishes the course, current,diminishes the course, current, 

or cross section of a 
watercourse, floodway, or  body 

of waterof water.

Coal mine subsidence to UNT Dunkard Fork



Marcellus Shale Development

GAS  WELL  PERMITS

The Oil and Gas Act requires a well site to beThe Oil and Gas Act requires a well site to be 

100+ feet from any stream, spring, or body of water
(as identified on the most current 7½ minute topographic map)(as identified on the most current 7½ minute topographic map) 

100+ feet from any wetland
(greater than one acre in size) 

The Department may waive distance requirements upon 
submission and approval of a waiver form



One Recent ExperienceOne Recent Experience

Housing Proposal - Reeves Property
• 66-acre property
• Schuylkill Township (Chester County)Schuylkill Township (Chester County) 
• 60 - 90 single-family homes proposed

Pickering Creek watershed (“HQ”)• Pickering Creek watershed (“HQ”)
• Adjacent to Pickering Reservoir (Aqua PA)



Schuylkill Township    2004 CIR Aerial Photo

← Pickering    
Reservoir





Reeves Site



Environmental Sensitivity 
f Siof Site

“HQ” W t h d (Pi k i C k)• “HQ” Watershed (Pickering Creek)            
(Petition by GVA to upgrade to “EV”)

• Bald eagles

• Red-bellied turtle habitat (PA threatened)

• Public drinking water supply



PhoenixvillePhoenixville 
Borough

SchuylkillPickering Creek            Schuylkill 
TownshipWatershed        

“HQ” UNTs to 
Schuylkill River 

“HQ”

Valley Creek      
Watershed            

“EV”



Pickering Reservoir = 120 acres



Bald Eagles 
atat     

Pickering 
Reservoir



Turtle Habitat



Public Water Supply: Aqua PA





Aqua PA 
Property

Reeves Property (orange outline)



Aqua PA 
Property

Access Easement across Aqua Property (purple)



Proposed wetland crossing (pink dashed)



Proposed Crossing within Access Easement (purple outline)



General Permits RegisteredGeneral Permits Registered 

• Chapter 105 GP-5 (utilities)Chapter 105 GP 5 (utilities) 

Ch t 105 GP 7 ( d i )• Chapter 105 GP-7 (road crossing)

0 056 acre etland impact (abo t 2 000 SF)0.056 acre wetland impact (about 2,000 SF)

- - - - - - - - - - - - - - -

November 2007 - DEP “acknowledged”
receipt of the GP Registrationsreceipt of the GP Registrations



Township Concerns
 GP-5 not allowed in “important” wetlands (per §105.17)

GP 5 t ll d i R i GP-5 not allowed in Reservoirs

 GP-5 not allowed in wetlands larger than 10 acresGP 5 not allowed in wetlands larger than 10 acres

 GP-5 and GP-7 not allowed in EV Waters (per §93)

 GPs are discretionary: IP can be required if site is sensitive

 GPs receive virtually no review

 GPs provide federal (Corps) CWA approval





GP-5 and GP-7

Not allowed in EV Waters
per Chapter 93per Chapter 93



“Exceptional Value 
wetland” per Chapter 105wetland  per Chapter 105

“Surface Water of Exceptional 
Ecological Significance”  per Chapter 93

EV WATEREV  WATER



Two types of wetlandsyp
per

Pa Code Chapter 105.17:Pa Code Chapter 105.17:

EXCEPTIONAL VALUE WETLANDSEXCEPTIONAL VALUE  WETLANDS
(the very best wetlands with the highest
values and most important functions)values and most important functions)

OTHER WETLANDSOTHER WETLANDS
(all other wetlands)



What qualifies as anWhat qualifies as an 
Exceptional Value Wetland?

Ch t 105 17(1) E ti l l tl dChapter 105.17(1) Exceptional value wetlands 
This category of wetlands deserves special protection.  

Exceptional value wetlands
exhibit one or moreexhibit one or more

of the following 5 characteristics:



(i) Wetlands which serve as habitat for 
threatened or endangered speciesthreatened or endangered species.

Red-bellied turtle Bog turtle

(ii) Wetlands that are hydrologically connected 
to or located within ½ mile of wetlands thatto or located within ½ mile of wetlands that 

are habitat for T/E species

(Not applicable at this site)



(iii) Wetlands located in or along the floodplain of:
ild t t t wild trout streams

 EV-designated waters (per Chapter 93)

or wetlands within the corridor of:
 National wild or scenic river
 PA wild or scenic river PA wild or scenic river

(Not applicable at this site)

miles

Wild Trout Streams in Chester County:

miles



(v) Wetlands located in:(v) Wetlands located in: 
 “natural areas” or “wild areas” within    

State Forests or State ParksState Forests or State Parks
 Federal wilderness areas
 National Natural Landmarks National Natural Landmarks

(Not applicable at this site)



(i) Wetlands which serve as habitat for threatened or endangered species.

(ii) Wetlands that are hydrologically connected to or located within ½ mile of wetlands identified in (i) and(ii) Wetlands that are hydrologically connected to or located within ½ mile of wetlands identified in (i) and 
that maintain the habitat of the species within the wetland identified in (i).

(iii) Wetlands located in or along the floodplain of the reach of a wild trout stream or waters listed as EV 
under Chapter 93, and the floodplain of streams tributary thereto, or wetlands within the corridor of a y
watercourse or body of water designated as a National wild or scenic river or designated as a PA wild or scenic 
river.

(iv) Wetlands located along an existing public or ( ) g g p
private drinking water supply, including both 
surface and groundwater sources, that maintain 
the quality or quantity of the drinking water supply.

(v) Wetlands located in areas designated as “natural” or “wild” areas within State forest or park lands, 
wetlands located in Federal wilderness areas, or wetlands located in areas designated as National natural , g
landmarks.



PENNSYLVANIA:

14,500 public water supplies

3,000,000 residents use private wells

0 exceptional value wetlands 
per the definition:

Wetlands located along an existingWetlands located along an existing 
public or private drinking water supply, 
including both surface and groundwater 

sources that maintain the quality orsources, that maintain the quality or 
quantity of the drinking water supply.



Reeves Project Wetlands are EVReeves Project Wetlands are EV

• Are along a water supplyg pp y
- wetlands are on Aqua PA property

continuous waterline connection with- continuous waterline connection with 
Pickering Reservoir mainbody

Wetlands located along an 
existing public or private 

drinking water supply, including 
both surface and groundwater 

sources, that maintain the 
quality or quantity of the 
drinking water supply.





Reeves Project Wetlands are EVReeves Project Wetlands are EV

• Maintain quality AND quantity of water supply
- not degradedg
- not isolated

this is what wetlands do!!- this is what wetlands do!!

Wetlands located along an existing public or private 
drinking water supply, including both surface and 
gro nd ater so rces that maintain the q alit orgroundwater sources, that maintain the quality or 

quantity of the drinking water supply.



runoff

Wetlands benefit water quality and quantity



GP TimelineGP Timeline
 November 2007 - GPs Registeredg

 February 2008 - Township notified
(should have appealed)

 March 2008 - EAC: 2 letters to DEP-SERO March 2008 EAC: 2 letters to DEP SERO

 August 2008 - EAC: 3rd letter to DEP-SERO August 2008 EAC: 3 letter to DEP SERO

 December 2008 - DEP-SERO response



PADEP Southeast Regional Office
To Stephen Kunz, EAC Vice-ChairTo Stephen Kunz, EAC Vice Chair

Undated Letter Received 12-23-2008



John Hanger, DEP SecretaryJohn Hanger, DEP Secretary
1st Twp. letter to Hanger Feb. 5, 20091 Twp. letter to Hanger   Feb. 5, 2009

Hanger response  March 26, 2009:
“the wetlands crossing activity would not inhibit thethe wetlands crossing activity would not inhibit the 

reservoir from maintaining its quality and quantity as a drinking 
water supply.  Accordingly, the wetlands are not considered 
exceptional value under the applicable criteria”

2nd Twp. letter to Hanger   April 1, 2009
Hanger response  May 27, 2009:

“our position remains that the wetlands are 
not considered to be ‘exceptional value’ ”not considered to be exceptional value …



RTKL 
(RIGHT-TO-KNOW LAW)

Request 

 When was Determination Made? When was Determination Made?

 By Whom?

 What is the Basis for the Determination?



RTKL ResponseRTKL Response

RECORDS PROVIDED
• 287 Pages of Files (mostly emails)g ( y )
• 4  Drawings

RECORDS WITHHELD (no specifics)
– Attorney-Client Privilege
– Attorney Work Product Privilege



RECORDS PROVIDEDRECORDS PROVIDED

C f i ithi DEP b t EV W tl d• Confusion within DEP about EV Wetlands

• Inability to interpret 105 Regulations 

• Inability to identify past examples 

• General conclusion: 
If the matter is unclear, we ask the water supplier.  
If the water supplier does not feel the wetland isIf the water supplier does not feel the wetland is 
critical to maintaining the quality and quantity of the 
water supply, it is not an exceptional value wetland.



And when askedAnd when asked, 
Aqua PA said ??Aqua PA said ….. ??

• Never asked about wetlands at all

• Aqua and Developer had negotiated an             
“access easement”

• Easement does not mention wetlands



20 pages20 pages

Sept. 2008

Food & Water Watch is a nonprofit consumer organization, based in 
Washington DC, that works to ensure clean water and safe food.



Aqua America 

Strategies of a Water Profiteer



Filed an Appealpp

to get records withheld

OOR 
Office of Open Records

PADEP:

“We cannot provide                           
what we do not have ”what we do not have.”



Nagging Questions

1 Wh ld DEP t k GP i t ti h th1. Why would DEP not revoke a GP registration when there 
were so many compelling environmental reasons why they 
should?

2. Why would DEP ignore, and actively block, a municipality’s 
attempts to protect wetlands and a water supply?

3. Does DEP understand the connection between water 
supplies and exceptional value wetlands?

4. Does DEP understand the connection between exceptional 
value wetlands and EV Waters? 



WHAT CAN BE DONE?
• Recognize (& protect) exceptional value wetlands

where associated with water supplies

• Understand regulatory connection               
EV wetlands (§ 105)   EV waters (§ 93) 

• Close the GP loopholes
 No GPs in EV or HQ waters
 Renew Public Notice of GPs in PA Bulletin Renew Public Notice of GPs in PA Bulletin

• No PADEP headwater waivers in EV or HQ waters

• No automatic Corps PASPGP-3 approval

• Encourage water companies to protect sources



HEADWATERS
(especially the headwaters 

of EV and HQ streams)of EV and HQ streams)

deservedeserve
i l t tispecial protection



SPECIAL 
PROTECTIONPROTECTION 

WATERSWATERS

ddeserve
special protection



THE  THE  
ENDEND



Are “Special Protection”Are “Special Protection”
Waters Receiving Special g

Protection
in Pennsylvania?in Pennsylvania?

Stephen P. Kunz, Senior Ecologist
Schmid & Company, Inc., Consulting Ecologists

1201 Cedar Grove Road
Media Pennsylvania 19063Media, Pennsylvania  19063

spkunz@aol.com
610-356-1416 

SCHUYLKILL WATERSHED 
CONGRESS

13 March 2010


